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The Relevant Antitrust Laws 

• Section 1 of the Sherman Act (15 U.S.C. § 1)  

• Section 5 of the FTC Act (15 U.S.C. § 45(a)(1)) 
 

Both statutes prohibit agreements among private, competing businesses, 
such as physician practice groups or hospital systems, that unreasonably 
restrain competition. 

 

Agreements that may violate Sherman Act Section 1 and FTC Act 

Section 5 include: 

– Price fixing 

• Applies to sellers and purchasers 

• “Price” has broad meaning 

– Market allocation 

– Concerted refusals to deal 

– Boycotts 
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Application to Health Care 

– Competitor-controlled contracting organizations 

• Independent practice associations, physician 

organizations, physician-hospital organizations, 

clinically integrated networks and accountable care 

organizations  

• Acts and understandings in these organizations, such 

as committee recommendations and Board resolutions,  

are agreements among the competing participants that 

can violate Sherman Act Section 1 and Section 5 of the 

FTC Act 

– Doesn’t matter whether competing providers own 

the organization, only that they have control 

 

4 



Antitrust Analytical Framework 

 

• Per Se 

– Automatically illegal regardless of justification  

 

• Rule of Reason 

– Balancing of anticompetitive effects and pro-

competitive efficiencies 

 

• Quick Look (middle ground) 

– Applies to horizontal agreements which appear facially 

to have plausible and cognizable efficiency justifications 
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Price-Fixing Agreements 

• A “naked” agreement among competitors regarding the prices 

they charge is considered to be per se illegal price-fixing 

– Plaintiff need only prove: 

• Competitors entered into agreement 

• Agreement involved prices or rates 

• Agreement not “ancillary” to an “efficiency-enhancing 

integration” 

• Does not matter if: 

– Physicians have only a small share of the market 

– Health plan is dominant or has large market share 

– Goal is to obtain reasonable reimbursement rates or to 

negotiate contracts that would allow for higher quality 

• Could expose participants to criminal prosecution 
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Ancillary Restraints 

• Agreements that might be considered per se illegal are 

evaluated under the Rule of Reason if they are:  

– “reasonably related to, and reasonably necessary to 

[ancillary], 

– achieve the pro-competitive benefits from an efficiency-

enhancing integration of economic activity” 

 --DOJ/FTC Antitrust Guidelines for Collaborations Among Competitors 

  http://www.ftc.gov/os/2000/04/ftcdojguidelines.pdf 

 

• Two types of integration for which price-fixing is an 

ancillary restraint: 

– Financial 

– Clinical 
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Rule of Reason Analysis – Step by Step 

• Identify the restraint and analyze the anticompetitive effects 

– Direct Effects (e.g., price increase, quantity or quality 

reduction, exit of a market participant) 
 

– Indirect Effects 

• Define the relevant market 

– Product market 

– Geographic market 

• Evaluate the anticompetitive effects 

– Does the organization have market power? 

– Availability of competing options for payers 

• Analyze the pro-competitive efficiencies 

• Balance the anticompetitive effects against the pro-competitive 

efficiencies to assess the “reasonableness” of the restraint 

8 



Market Definition 

• Product market 

– What goods or services do each of the participants sell? 

• What is the specialty of each of the physicians? 

– Would consumers view the goods or services as reasonable 

substitutes? 

– Could health plan sell a product that didn’t include all, or 

certain, of the participants? 
 

• Geographic market 

– Hypothetical monopolist test 

• The area in which the firm produces or sells the service 

and to which a consumer could go if the seller raised 

price a small but significant and non-transitory amount 

• Would a price increase within the provisional market be 

profitable? 

– Scattered site practice groups 
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• Market Power defined: 

– The ability to raise price above competitive levels, or reduce the 

quality or availability of services below competitive levels, and 

sustain the price increase or service decrease 
 

• No precise market share gives a party market power 

– Courts have said: 

• 30% market share is insufficient  

• A 65-70% share may suggest market power, but may not be sufficient 

to prove market power 

– FTC/DOJ safety zones 

• Financial risk-sharing joint ventures 

– Exclusive: 20% / Non-exclusive : 30% (participation percentage  as proxy) 

• ACOs 

– PSA shares of 30% and limitations on exclusivity (rural and dominant 

provider exceptions) 
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What the Antitrust Authorities Mean by Exclusivity  

• An exclusive network is, literally, the exclusive contracting authority for 

the participants  

– The providers participate in the panels of only those payers with 

which the organization contracts 
 

• If a network is non-exclusive, a payer must be allowed to contract with 

a participant in the network individually or through other entities 

– FTC/DOJ Statements Indicia of Non-Exclusivity 

• Viable competing networks with adequate physician coverage exist in 

the market 

• Physicians in the CIN actually individually participate in, or contract 

with, other networks (or contract directly with payers) 

• Evidence of substantial revenues to physicians from non-CIN contracts 

• Absence of significant de-participation or refusal to participate 

• Absence of coordination among the physicians on price or other 

competitively significant terms 
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Clinical Integration Definition 

“An active and ongoing program to evaluate and modify practice 

patterns by the network's physician participants and create a 

high degree of interdependence and cooperation among the 

physicians to control costs and ensure quality. 

This program may include:  

1. establishing mechanisms to monitor and control 

utilization of health care services that are designed to 

control costs and assure quality of care;  

2. selectively choosing network physicians who are likely 

to further these efficiency objectives; and 

3. the significant investment of capital, both monetary and 

human, in the necessary infrastructure and capability to 

realize the claimed efficiencies.”` 

Federal Trade Commission and the U.S. Department of Justice, 1996 

Statements of Antitrust Enforcement Policy in Health Care, Statement 8.  



Indicia of Clinical Integration 

1. Selection of high quality providers 

2. Ownership and commitment by providers 

3. Investment in the program 

4. Appropriate use of information technology 

5. Collaboration in the care of patients 

6. Quality- and cost-improvement initiatives 

7. Data collection/dissemination 

8. Accountability 
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Payer Input Is Essential 

• Payers will provide the financial incentive for the 

physicians to improve quality and control health 

care costs 

• Payers are more likely to buy a product that they 

helped to develop 

• Payers are the most likely parties to complain to 

the antitrust enforcers 
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Outline 

1. Clinical Integration definition (legal) 

2. Rationale for Clinical Integration 
A. Fee-for-service rates will continue to drop in real terms, so much hospital 

care is unprofitable 

B. Unprofitable care often is the care targeted by Care Management 

C. If hospitals want to remain the hub of community health care, and perform 

needed profitable care, they must coordinate care across the continuum 

D. Coordination requires structured roles, costly infrastructure, and provider 

effort currently not reimbursed; this requires a global budget, managed 

either by a fully-integrated entity (Kaiser CAL) or a clinically-integrated 

network that can deliver a distinctive product that commands differential 

reimbursement from payors for all participating  providers 

E. Luckily, infrastructure costs are falling, and CI tools improve performance in 

a fee-for-service setting     

3. How ACOs “fit in” 

4. Key questions for Hospital Leadership 

5. Q & A 
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Governmental health 

care costs projected 

to climb to 20% of 

GDP, from 6-7% 

Pressure to slash 

reimbursement by 

40-60% unless 

future utilization 

plummets 

“If something cannot go on forever, it will stop.”  
 

 ― Herbert Stein, What I Think: Essays on Economics, Politics, & Life 

Unfunded Medicare Trust Fund Liability: $25 trillion 

http://www.goodreads.com/author/show/326705.Herbert_Stein
http://www.goodreads.com/work/quotes/14768306
http://www.goodreads.com/work/quotes/14768306
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Source: AonHewitt, “Health Care Strategy in a Post-Election World,” November 4, 

2010, accessed from www.HewittAssociates.com on February 16, 2011. 

3.2%

7.5% 9.5%

Wages
and

Salaries

Employer
Health

Insurance
costs

Employee
Premiums

Growing Fast:

Annual Growth rate 

2000-9

Employers healthcare costs: 60% Increase - next five years 

http://www.hewittassociate.com/


Maybe Hospitals should want less Inpatient (Medical) Care 
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Payor Medical Surgical OB 

Commercial $577 $966 $470 

Medicare $114 $306 

Medicaid $(250) $(524) $245 

Total $77 $389 $336 

Contribution Margin per Day 

Source: Client data 

Direct fixed cost per Day: $200 

Before considering the impact of reimbursement reductions and 

penalties for (medical) readmissions and other “quality metrics”: 
 

Inpatient Medical Cases may not be long-term viable 

business as a discrete business 
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The Aging Population will Demand Far More Inpatient Medical Beds 

Service Line 18-64 65+ 

Cardiac medical 12 176 

Gastro 13 98 

Pulmonary 14 221 

Other medical 

(excludes cancer) 

42 345 

Total 81 840 

Inpatient Days per 1,000 Population by 

Age: Southeastern Suburb 

Sources: State discharge database; U.S. Census; Progressive analysis 

1. Hospital use rates (days/1000) for 

inpatient medical services are 10 times 

higher for age 65+ than those aged 18-64  

 

2. Nationally, the 65+ segment will account 

for 18% of the population aged 20+ in 

2010, but this segment will grow 8 times 

faster from 2010 to 2020 than the 20-64 

segment, accounting for 68% of the total 

population growth aged 20+  

 

3. With current inpatient use rates, from 2010 

to 2020:  

a)Total medical days will grow 26% nationally 

b)The 65+ segment will account for 96% of 

total medical day growth for the adult 

population 
 

Age 2000 2010 2020

Population (thousands)

20-64 166,515 185,456 192,285

65+ 35,061 40,243 54,632

Total 20+ 201,576 225,699 246,917

Population Growth 2000 to 10 '10 to '20

Thousands 20-64 18,941 6,829

65+ 5,182 14,389

Total 24,123 21,218

CAGR 20-64 1.1% 0.4%

65+ 1.4% 3.1%

Total 1.1% 0.9%

National Census Trends
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Strategic Thoughts from “The Innovator’s Prescription”  

• The objective of integration: 

– “is to manage the orderly shifting of care away from costly 

venues and costly providers, and toward disruptive 

business models that can capitalize on technological 

enablers as they emerge” (p. 200) 

 

– “should not be size and overhead cost-sharing, but the 

creation of enterprises that can profit from wellness, rather 

than sickness.  This would result in systems with disruptive 

business models for the practice of intuitive, empirical, and 

rules-based medicine, employing mechanisms that channel 

patients to appropriate providers” (p. 204) 

   

Source: Christensen, Grossman, Hwang, The Innovator’s Prescription (2009) 
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New Paradigms 

FROM: TO: 

Encounters by Business Unit 

(e.g., admissions to a 

hospital from a service area) 

All care across the 

continuum for specific 

people for their life 

Profitability of encounters 

(e.g., margin per DRG) 

 

Value Chain 
 

Profit Pools 

 

Acute care Chronic Care Model 

Building referral networks 

and facilities/programs that 

encourage usage 

Pro-actively managing 

patient care across 

continuum and over time 
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Value Chain and “Profit Pools”: Heart Failure 

Provider Service Units $/unit Revenue Margin Profit 

Hospital ED & Observation 2 $800 $1,600 $400 $50 

Inpatient – Medical 10 $1,000 $10,000 $250 $(2,000) 

Inpatient – Surgical 2 $3,000 $6,000 $1,000 $400 

Diagnostics 3 $500 $1,500 $750 $250 

Cardiologists Office visits 8 $200 $1,600 $600 $200 

Diagnostics 6 $250 $1,500 $800 $500 

Prof fees: in Hosp 12 $125 $1,500 $600 $300 

Other MDs Prof Fees 2 $1,000 $2,000 $800 $100 

Pharma Medications 8 $600 $4,800 $3,000 $1,000 

DME Devices 1 $400 $400 $200 $100 

Other Home health, other $6,100 $1,300 $200 

Total $37,000 $9,700 $1,075 

Hospital portion       52%            25%            (126)% 

ILLUSTRATIVE 

Source: Managing Congestive Heart Failure as a Business, Society for Healthcare 

Strategy and Market Development annual convention, Chicago, September 13, 

2010 (with Chris Kane). 

 



Core Business Challenge 

To manage care across the continuum on a consistent and 

pro-active fashion: 

• individual providers must provide effort on tasks that are 

typically not reimbursement 

• Care protocols must be consistent across providers 

• Infrastructure must be funded 
 

This can be accomplished in two ways: 

1. One entity hires all required providers across the 

continuum and manages internally to allocate resources 

to offer a distinctive product to the market 

2. Independent entities, including competitors, collaborate 

via a structured clinically-integrated network 

23 
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Practice PMS EMR MDs MDs Prac Comments

Goodlettsville Pediatrics AllegianceMD AllegianceMD 8 8 1

Cool Springs Pediatrics Allscripts-Enterprise AllScripts - Healthmatics 2

Pediatric Associates of Davidson Co. PCC AllScripts 4 3 distinct versions of AllScripts

Waverly Pediatric Clinic Sage (PCN) AllScripts 1

Aquino MediSoft eClinical Works 1

Brentwood Pediatrics eClinical Works eClinical Works 5

Rainbow Kids Clinic eClincial Works eClinical Works 2

Rivergate Pediatrics eClincial Works eClinical Works 6

TN Meds and Peds eClincial Works eClinical Works 5

Winchester Pediatrics eClincial Works eClinical Works 2

Cookeville Pediatric Associates EHS 5 5 1

Children's Medical Group e-MDs e-MDs 4 Installing late 2011

Columbia Pediatrics e-MDs e-MDs 9

Cumberland Pediatric Associates e-MDs e-MDs 2

Kids Kare, LLC Wisdom by Cerner Encounter Pro 2 2 1

Children's Clinic East Greenway Greenway 10

Mercy Children's Clinic Greenway Greenway 10

Old Harding Greenway Greenway 11

VIP MidSouth Greenway Greenway 15

Tennessee Pediatric and Adolescent Centricity--GE In the process, maybe e-MDs 1 1 1

Kids Are Special Medisoft PMS Medisoft version 12 1 1 1

Premier Medical NextGen NextGen 10 10 1

Grace Children's Clinic Office Practicum Office Practicum 2

Grace Pediatrics Office Practicum Office Practicum 2

Morgan Pediatric Group Office Practicum Office Practicum 3

Plateau Pediatrics Office Practicum Office Practicum 3

Sumner Pediatrics Office Practicum Office Practicum 1

Paris Pediatrics, P.C. PCC PCC 4 4 1

VMG Peds Star Panel Star Panel 22 22 1

Green Hills Pediatric Associates PCC None 6

Koucheki Meditech None 1

Maryland Farms Pediatrics Paradigm (QRS in Knoxville)None 3

Pediatric Care None None 1
Terrace Pediatric Group PCC None 4

TOTAL 168 153 30

Without an EMR 15 5 4 PMS vendors (3 unique)

With an EMR 153 30 91% of MDs 86% of practices

By EMR

7 3

21 7

15 3

15 5

46 4

11 5

Constraint 1: “Every” Practice has a different EMR Vendor 

Summary of an IPA with heavy 

EMR adoption: 

• 13 vendors across 30 

practices with an EMR 

• No shared servers among 

practices with same vendor 

• Average practice size: 5 MDs 
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Constraint 2: Meaningful Use isn’t Useful 

Meaningful Use Core Measures (Required) 
1. Use CPOE 

2. Implement drug-drug and drug-allergy interaction checks 

3. Maintain an up-to-date problem list of current and active 
diagnoses 

4. Generate and transmit permissible prescriptions 
electronically (eRx) 

5. Maintain active medication list 

6. Maintain active medication allergy list 

7. Record demographics (preferred language, gender, race, 
ethnicity, date of birth) 

8. Record and chart changes in vital signs (height, weight, 
blood pressure, calculate and display BMI, plot and display 
growth charts for children 2-20 years, including BMI) 

9. Record smoking status for patients 13 years or older 

10. Report ambulatory clinical quality measures to CMS or the 
States (for Medicaid EPs) 

11. Implement one clinical decision support rule 

12. Provide patients with an electronic copy of their health 
information 

13. Provide clinical summaries for patients for each office visit 

14. Capability to exchange key clinical information 

15. Protect electronic health information Source: https://www.cms.gov/EHRIncentivePrograms/Downloads/EP-MU-TOC.pdf, accessed 11/2/11 

Reality: 

• NONE of the 

EMRs could 

produce anything 

of value for 

population health 

• Unable to even 

count patients 

across the IPA via 

EMR-generated 

reports 

“eClinical Works 

doesn’t do care gaps 

or population 

health.” 

      Pediatrician  

https://www.cms.gov/EHRIncentivePrograms/Downloads/EP-MU-TOC.pdf
https://www.cms.gov/EHRIncentivePrograms/Downloads/EP-MU-TOC.pdf
https://www.cms.gov/EHRIncentivePrograms/Downloads/EP-MU-TOC.pdf
https://www.cms.gov/EHRIncentivePrograms/Downloads/EP-MU-TOC.pdf
https://www.cms.gov/EHRIncentivePrograms/Downloads/EP-MU-TOC.pdf
https://www.cms.gov/EHRIncentivePrograms/Downloads/EP-MU-TOC.pdf
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Now They Tell Us 

“Most EHRs today need further development of features that patient-

centered medical homes require… 
 

…improvements in EHRs will be critical in seven major dimensions: 
 

 

 

 

 

Example: Registries 

“Tools that facilitate disease management.  An example is a registry 

tool that captures information on which patients have diabetes, 

whether they completed key lab tests, and how well controlled specific 

parameters such as blood pressure and glycohemoglobin are for 

them.” 

Source: Bates & Bitton, “The Future of Health Information Technology In 

the Patient-Centered Medical Home”, Health Affairs. 2011; 29 (4) 624-21. 

• personal health records,  

• telehealth technologies, and  

• measurements” 

• clinical decision support,  

• registries,  

• team care,  

• care transitions,  
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Patient Registries can improve care (and Increase Activity) 

Screen Shot of one available application: 

Disease Prevalence for a Covered Population 

Drill-down – Diabetics with Appropriate Care 

(of 13,551 lives with Diabetes Type II) 

Screen Shot (demo database):  

Drill-down – Individual Diabetics  who have a specific Care Gap (Foot  exam) 

Population Health: 

Pro-actively and 

continuously 

resolving every care 

gap, to maximize 

“outcomes”  



Infrastructure Economics: Key Applications 
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Patient registry with 

reporting 

Claims analysis 

Annual cost $3,000 / MD $0.30 - $0.70 Per 

Member Per Month 

Annual cost for 100-PCP 

network serving 40,000 

lives (e.g., via ACO) 

 

$300,000 

 

$240,000 

For commercial 

population ($4,000 

claims per member) 

0.19% of claims 0.15% of claims 

 

ROI model:  • Quality bonus 

• FFS revenue for 

addressing care gaps 

Utilization bonus 

Two Capabilities Required for Clinical Integration 

Requires coordinated negotiation with payors 
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Statement of Antitrust Enforcement Policy Regarding 

Accountable Care Organizations Participating in the 

Medicare Shared Savings Program (“The Antitrust Policy 

Statement”) 

• Joint statement of the Federal Trade Commission (FTC) and the 

Department of Justice Antitrust Division (DOJ) 

• 76 FR 67026, published on October 28, 2011 

– http://www.ftc.gov/os/fedreg/2011/10/111020aco.pdf 

• Must be read in conjunction with the CMS MSSP final rule 

30 

http://www.ftc.gov/os/fedreg/2011/10/111020aco.pdf


Under the Policy Statement: 

• The antitrust agencies assume that ACOs that meet CMS’s eligibility 

criteria and are approved for the MSSP meet the indicia of clinical 

integration set forth in the Statements of Antitrust Enforcement 

Policy in Health Care (1996) 

AND 

• “The [antitrust] Agencies will treat joint negotiations with private 

payers as reasonably necessary to an ACO’s primary purpose of 

improving health care delivery” 

THEREFORE 

• They will afford Rule of Reason treatment to an ACO if: 

– The ACO uses the same governance and leadership structures 

and clinical and administrative processes it uses in the MSSP to 

serve patients in the commercial markets 

 

31 



Great News, Right? 

• YES 

– Rule of Reason treatment is something for which the AMA has 

lobbied for many years because it’s a balancing test rather than a 

hard, fast prohibition 

– Essentially gives ACOs the ability to negotiate with any payor 
 

• NO  

CMS’s March 16, 2012 memo creates issues for IPAs, PHOs, and 

CINs being ACOs if not all members choose to participate in the 

MSSP 

• If you have a sister corporation (or LLC) is it still “the same 

governance and leadership structures”? 

• Maybe 

    The antitrust agencies aren’t giving anyone a free pass 

– “The Agencies will vigilantly monitor complaints…” 
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The Problem CMS Has Created 

• The Assignment Methodology 

– Step 1: identify all primary care services (PCS) rendered by PCPs during the 

most recent 12 month period (or the performance period) and assign 

beneficiaries to an ACO if the allowed charges by PCPs who are ACO 

providers is greater than the allowed charges for PCPs outside that ACO 

– Step 2: identify beneficiaries who received no PCS from any PCP, but 

received PCS from an ACO provider and assign beneficiaries to ACO if 

allowed charges for PCS by ACO providers is greater than allowed charges 

for PCS by providers outside the ACO 

 

• The Result of Step 2 

– If a patient has a chronic condition (CHF, AMI, diabetes, kidney failure, stroke, 

aneurysm, cancer, COPD, arthritis, etc.) and only goes to a specialist for PCS, 

then that specialist (and his/her practice) must be exclusive to the ACO 

• Affected specialties include: cardiology, endocrinology, gynecology, 

nephrology, neurology, oncology, pulmonology, rheumatology, urology 
 

– If a patient is otherwise healthy, but breaks a bone or needs a joint 

replacement, their orthopedic surgeon’s follow-up care may be their only PCS 
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Conduct to Avoid 

• All ACOs: 

– Sharing among the participants of individual competitively 

sensitive pricing or other information  

– Facilitating collusion in the sale of competing services 
 

• ACOs with Market Power: 

– Preventing or discouraging payors from directing or incentivizing 

patients to choose certain providers (e.g., anti-steering, anti-tiering, 

guaranteed inclusion, MFNs, product participation requirements, price 

parity) 

– Tying sales of the ACO’s services to payers purchases of services 

from providers outside the ACO (or vice versa) 

– Restricting ability of payors to make public cost, quality, efficiency, 

and performance information regarding ACO participants 

– Requiring exclusivity (other than from MDs responsible for 

attribution) 
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Financing of Infrastructure 

Medicare ACOs 

• ACOs may use the participation (or pre-participation) waiver to allow 

hospitals (or other entities with a referral relationship) to pay for the 

patient registry of participating physicians and any other infrastructure 

costs, without violating Fraud and Abuse laws   

• Vendors and other investors may provide money to cover costs and 

be reimbursed from CMS shared savings payments 

For a hospital-led effort with self-insured employers (starting with the 

Hospital as an employer) 

• The hospital can pay for the patient registry (and not charge the 

physicians) if the physicians receive no value, or if the value they 

receive is not something for which they would otherwise pay, and 

receipt and use of the registry by the physicians is not tied to volume 

or value of referrals 

• The employers can pay for all, or a share, of the patient registry 

because they (and their employees) are the real beneficiaries   
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Is today a repeat of the late 1990s?   Are ACOs the new fad? 

Advisory Board “Book” Year 

The Grand Alliance: Vertical Integration 

Strategies for Physicians and Health 

Systems 

1993 

Capitation Strategy 1994 

Emerging from Shadow: Resurgence to 

Prosperity under Managed Care 

1995 

Medicare Strategy: The Race to Retail 

Coverage 

1997 

Partnership at Risk: The Precarious State 

of Specialist-Health System Relations 

1998 

Primary Care Strategy: Toward a 

Sustainable Partnership with Primary Care 

1999 

Playbook for Accountable Care 2010 

Key difference:  1990s were focused on commercial payors, 

   
 

  2011 ACOs are Medicare & Commercial 

Key Elements of an ACO 
 

 They emphasize primary care 

 They can achieve savings for a 

payer by effectively integrating 

care across providers 

 Providers share with payers in the 

savings that providers generate 

 The savings are not at the expense 

of quality  

 Providers are at-risk for improving 

quality and reducing costs 

 Improvements are measured 

across a specified population 
 

Source: Congressional Research Service  
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Relevance of “ACO” Initiatives by Payor 

Payor Observation Implications 

Medicare Reimbursement reform will 

occur eventually in a fashion 

that is implementable by 

providers, since FFS is not 

sustainable 

Prepare/plan for adoption in 3-5 

years; providers will want to build 

experience in low-risk “experiments” 

over next 24 months 

Medicaid Payors are “preparing to 

capitalize” on anticipated 

explosion in Medicaid 

growth in 2014 * 

Unless providers get aggressive in 

the management of total cost (which 

is not necessarily capitation), payors 

will squeeze any remaining margin 

for Medicaid care 

Employers 52% of large employers 

want their own ACOs ** 

These firms are thereby open to 

restrictive networks, so market share 

is at risk for the payor that accounts 

for 200% of provider profits;  very 

few regulatory constraints 

*   “Insurers Bid for State Medicaid Plans,” Wall Street Journal, December 29, 2010, B1. 

**  Midwest Business Group on Health, “Key Findings of Employer Reaction to Health 

Reform – Post Election Survey,” December 22, 2010 
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Competencies Required to Provide Value-Based Care 

Care Provision 

Comprehensive 

Provider Network 

Care 

Management 

Outcomes 

Management/ 

Research 

Risk 

Management 
Analytics 

Once these core competencies are established, health systems will have the 

ability to align serve Medicare patients in an ACO, but also to serve other 

patient groups 

• Care that is evidence-based, 

personalized, effective and efficient 

• Predictive modeling capability 

• Complex segmentation & co-

morbidity analysis 

• Actuarial analysis 

• Measurement 

• Reporting 

• Treatment Efficacy 

• Research 

• Breadth – PCPs & 

Specialists 

geographically-located   

• Access – To specialists 

within 3 days of a referral 

• Goal-aligned & EBM-

compliant 

• Medical Home 

• Wellness: “At-Risk” 

Interventions 

• Chronic Care Management 

• Catastrophic Care Mgmt 

• Risk Pool Management 

• Re-insurance 
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Competencies necessary for an ACO also support Direct 

Contracting with Employers and Growing Market Share 

under Fee-for-service 

Competency 

Competency Requirement 

Health 

Plan ACO 

Employer 

Contracting 

FFS Mkt 

Share 

Care provision that is EBM, 

personalized, effective & efficient 
    

Comprehensive Provider Network 
(access, goal-aligned, EBM-compliant) 

    

Care Management (Medical Home, 

“At-risk” interventions, Chronic, 

Catastrophic) 
    

Outcomes Management 
(measurement, efficacy, research) 

    

Risk Management (risk pool mgmt, 

underwriting, pricing, reinsurance) 
   

Analytics (complex segmentation & co-

morbid, account-specific claims analysis, 

predictive modeling, “two-paradigm” 

analysis, actuarial) 

   

 

 

 

Claims & Cash Mgmt. (claims 

processing, customer service, provider 

relations, member enrollment) 
 

External Relations (regulatory 

compliance, advertising, broker mgmt & 

sales) 
 

Virtually all 

capabilities of a 

successful ACO 

would be useful 

in (a) meeting the 

medical needs of 

an employer and 

(b) improving 

health system 

performance 

under FFS to 

grow market 

share  
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Summary of Our Thinking 
1. The pressure by all payors to reduce total medical expenditures will be drastic 

and unrelenting for providers   

2. We recommend that health systems: 

a. Deploy all infrastructure that is self-financing (i.e., EHR via ARRA, wellness visits, PQRI) 

b. Leverage their role as an employer to aggressively manage their own employees’ 

healthcare; besides serving as an ideal “alpha client”, the “employer” has complete 

control over all benefit and reimbursement policies 

c. Approach local employers to manage their health care costs, offering a customized 

health system that targets their specific needs 

d. Deploy new “ACO” capabilities to improve “system performance” for the goal of 

increasing market share, even under fee-for-service reimbursement: “care integration” 

e. Develop an explicit strategy for Medicare and for Medicaid, which includes determining 

when to form a Medicare ACO (based on projected financial performance versus FFS) 

and which patients to “enroll” 

3. Since an “ACO” initiative involves redefining the scope of the organization, health 

systems should recognize that it is strategic in nature.  Therefore, an ACO should 

be considered as a means to accomplishing the organization’s long-term goals. 

4. A Clinically-Integrated Network permits the payors to participate in funding 

infrastructure development; being the last to create a CIN/ACO may lock-out a 

hospital from ever building a comprehensive network without employing the 

required providers  



Discussion Questions 

1. For hospitals pursuing a Medicare ACO, what is the long-term plan 

for Medicare (e.g., build an owned Medicare Advantage plan)? 

2. What is the strategy for the commercial population? 

3. How are you currently using the care management (and ability to 

optimize reimbursement) of your own employees/dependents to build 

a network with strong capabilities? 

4. Of PCPs who refer to the hospital and its specialists, what fraction 

are at risk of joining an ACO/CIN of a competitor? 

5. What is your care management offering to local PCPs and 

specialists?  Does it add value for all FFS patients?   
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Q & A: Clinical Integration 
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Speaker Bio 

• Christi J. Braun is a Partner in Mintz Levin’s Washington, DC office and practices in the 

firm's Antitrust & Federal Regulation Section. She focuses on litigation of antitrust and 

commercial matters and counseling clients on issues involving antitrust compliance, 

mergers and acquisitions, and joint-ventures.   

• For the first four years of her career, Christi served as a staff attorney in the Health Care 

Services & Products Division of the Federal Trade Commission, investigating and 

prosecuting anticompetitive conduct by doctors, hospitals, insurance companies, and 

pharmaceutical companies.  Capitalizing on this experience, Christi specializes in 

working with organizations and individuals in the health care industry.   

• Christi is an active member of the American Bar Association (ABA).  She is currently the 

co-chair of the Health Care and Pharmaceuticals Committee of the ABA Section of 

Antitrust Law and a vice chair for the ABA Health Law Section’s Business & Transactions 

Interest Group.  Christi is also active in the American Health Lawyers Association, 

currently serving as the Antitrust Committee Chair of the ACO Task Force. 

• Christi is admitted to practice in the District of Columbia, New York, and Colorado as well 

as before the United States Supreme Court. She received her J.D., cum laude, from 

Boston University, where she was a Paul J. Liacos Distinguished Scholar. She received 

her Masters of Public Health from the Boston University School of Public Health, and a 

B.A., summa cum laude, from Creighton University. 
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Speaker Bio 

• Jim Price is a Principal with Progressive Healthcare, Inc.  His experience in the 

healthcare industry spans over 30 years with work as both a consultant and a hospital 

executive.  As a senior-level hospital executive, he has been responsible for the 

management and development of several facilities.  As an accomplished consultant, he 

has specialized in the development of sustainable strategic plans and the implementation 

of key initiatives.   

• Mr. Price’s recent consulting projects have involved strategic and operational planning for 

physician groups, hospitals, and hospital systems.  These engagements have included 

service line assessments, joint-venture development, capital planning, facility planning, 

new business development, and physician recruitment/relations.  Mr. Price’s previous 

consulting experience includes McKinsey & Company and KPMG. 

• Mr. Price was a senior-level executive for several hospitals.  He was Chief Development 

Officer at North Fulton Regional Hospital where he managed marketing, planning, 

physician relations, and business development functions.  In the mid-90s, he led a 400-

MD physician-hospital health organization and a 100-MD primary care network (both were 

clinically-integrated).  Previously he served as a Vice President at a children’s hospital’, 

where he led managed care, planning, quality management, medical records, process 

improvement, facilities, and human resources. 

• Mr. Price received his Master’s in Business Administration from the Darden School of 

Business at the University of Virginia.  He also received his Bachelor’s Degree in 

Economics from the University of Virginia. 
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Appendix 
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Indicia of Clinical Integration 

1. Selection of high quality providers 

2. Ownership and commitment by providers 

3. Investment in the program 

4. Appropriate use of information technology 

5. Collaboration in the care of patients 

6. Quality- and cost-improvement initiatives 

7. Data collection/dissemination 

8. Accountability 
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1. High Quality Participants  

• Cannot include all providers in the community 

– Monopolization (Sherman Act Section 2) and market power 

issues 

 

• Written, objective membership or participation criteria set by 

consensus of a body with broad representation 

– Focus on quality and efficiency of providers 

– Not discriminatory or violative of civil rights 

 

• Formal decision-making body that grants due process when 

providers are excluded or are not credentialed or recredentialed 
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2. Ownership and Control 

• Entity through which the participating providers can act and interact  

– Developed for and by the providers 

– Controlled by the providers 

– Funded, at least in part, by the physicians 
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3. Investment in the Program 

• Substantial contributions of financial and “sweat” capital by 

participating providers 

– If it’s a physician program, then physicians must develop, 

implement, and operate the program 
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4. Health Information Technology 

• A system, generally electronic, for the exchange of 

relevant medical information among participating providers 

– Electronic health records 

– Patient registry 

– Clinical data repository 

– Health information exchange (includes physicians, hospitals, 

pharmacies, labs, etc.) 

– Real-time feedback on compliance  
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5. Collaboration & Interdependence 

• Organized referral process 

– Means of ensuring physician referrals stay within the clinically 

integrated network of providers 

• Secure electronic messaging or record exchange for 

referrals and consultations 

• Forum for communication focused on quality 

• Success of the individual is tied to success of the whole 
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6. Clinical Practice Guidelines 

• Collaborative development by participants 

• Formal adoption by the physician leadership 

• Dissemination for use by participants 

• Agreement among participants to comply 

• Collaborative development of quality, efficiency, and cost-

saving measures and benchmarks 

• Cover all specialties and high-cost patients 
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7 and 8   Evaluation and Improvement 

• Formal process to collect and report performance data 

• Committee review and assessment of network and 
participant performance 

• Formal process for identifying individual “outliers” 

• Corrective action programs for outliers 

• Sanctions, including expulsion, for chronically non-
compliant participants 
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The SAFETY Zone for MSSP ACOs 

The Agencies will not challenge*: 

– ACOs that “have a combined share of 30% or less of each 

common service in each participant’s [primary service area], 

wherever two or more ACO participants provide that service to 

patients from that PSA” 

 

– AND any hospital or ASC participating in the ACO is de facto, not 

just de jure, non-exclusive: 

• Non-exclusive means that “a participant must be allowed to 

contract with private payers through entities other than the 

ACO, including contracting individually or through other ACOs 

or analogous collaborations” 

• But the physicians may be exclusive or non-exclusive 
 

*  Absent extraordinary circumstances, which include: ACO participants engaging in collusion or 

improper exchanges of price or other competitively sensitive information for services offered by 

individual participants outside the ACO 
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The Rural Exception 

• An ACO may exceed the 30% PSA and still qualify for the safety zone 

– IF the ACO operates in a rural area (which means any county 

containing at least one zip code classified as “isolated rural” or “other 

small rural” according to the WWAMI Rural Health Research Center of 

University of Washington – http://depts.washington.edu/uwruca/ruca-

maps.php ) 

– The ACO may include 1 physician or practice group per specialty in 

each rural county (even if the inclusion puts them over 30%) 

• SO LONG AS that physician’s, or practice’s, participation is non-

exclusive 

– The ACO may include a Sole Community Hospital, a CAH, or a hospital 

with fewer than 50 beds located >35 miles from any other inpatient 

acute care facility 

• SO LONG AS that hospital’s participation is non-exclusive 

56 

http://depts.washington.edu/uwruca/ruca-maps.php
http://depts.washington.edu/uwruca/ruca-maps.php
http://depts.washington.edu/uwruca/ruca-maps.php


Dominant Provider Limitation 

• IF an ACO has a participant with >50% share in its PSA of any service 

• AND no other participant provides that service to patients in that PSA 

(i.e., not a “common service”) 

• AND the participant’s participation is non-exclusive 

• AND the ACO does not “require a private payer to contract exclusively 

with the ACO or otherwise restrict a private payer’s ability to contract 

or deal with other ACOs or provider networks” 

• THEN the ACO may include that participant AND QUALIFY FOR THE 

SAFETY ZONE 
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THE CATCH 

• An ACO cannot actually calculate its own PSA share 

UNLESS 

• Each physician practice is willing, and able, to provide the 

ACO with its allowed FFS charges by beneficiary zip code 

BECAUSE 

• CMS has only made available aggregated data by zip 

code for the physician FFS allowed charges 
– http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/sharedsavingsprogram/Calculations.html 

– thus, CMS only provides the denominator 
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Clinical Integration Resources 

• MedSouth, Inc. Advisory Opinion Letter and Follow-up Letter 
http://www.ftc.gov/bc/adops/medsouth.htm  
http://www.ftc.gov/bc/adops/070618medsouth.pdf  
 

• California Pacific Medical Group, Inc. d/b/a Brown & Toland 
http://www.ftc.gov/os/adjpro/d9306/index.htm  
 

• Suburban Health Organization Advisory Opinion Letter 
 http://www.ftc.gov/os/2006/03/SuburbanHealthOrganizationStaffAdvisoryOpinion03282

006.pdf  
 

• Advocate Physician Partners 
  http://www.ftc.gov/os/caselist/0310021/0310021.shtm  

 

• Greater Rochester IPA Opinion Letter 
  http://www.ftc.gov/bc/adops/gripa.pdf  

 

• TriState Health Partners Opinion Letter 
  http://www.ftc.gov/os/closings/staff/090413tristateaoletter.pdf 

 

• DOJ/FTC Statements of Antitrust Enforcement Policy in Health Care, Statements 8 & 9 
http://www.ftc.gov/reports/hlth3s.htm  

 

• Health Care Report - “Improving Health Care: A Dose of Competition,”    Ch. 2, pp. 36-
41 

http://www.ftc.gov/reports/healthcare/040723healthcarerpt.pdf  
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